
Province of Punjab and others Versus Shahzada Ashraf Durrani 

Mere transfer of land to third party, for a limited period, does not entail 

absolute ownership. 

This case concerns a piece of land measuring 182 acres. It is pertinent to mention at the outset that this land is 
located in the “prohibited zone”. This land came to vest with the respondents in 1891 wherein the land was gifted to 
Shahzada Nadir for his lifetime and one generation of legitimate male heirs. This is the substantive part of the 
contract/agreement reached by and between the parties and once the lifetime of Shahzada Nadir’s first generation 
ended, the property was meant to revert back to the Province. A presumed intention resulting trust could be said to 
arise in this instance as the original agreement did not envisage the respondents taking title absolutely. The last bona 
fide lessee, Shahzada Mohammad Akber, died in India in the year 1956. This is the point in time that the Government 
of Punjab became re-vested with the rights and ownership of the land and the respondent family ceased to have any 
rights over the said property. 

 

According to the terms of the original contract, the right of pre-emption was to accrue in favour of the respondents 
upon termination of the contract term. However this right was qualified by the provision that the lessee shall have no 
rights to such an offer of pre-emption if the said lands are required for a public purpose. It is submitted that the 
government requires its land back to be able to utlize it for a public purpose. Additionally this land, located in prime 
space (prohibited zone) cannot be privately owned and the respondents are asserting a claim to title that does not 
exist and did not accrue in their favour since they ceased to have title to the said land in 1956. 

 

The contract being the operative agreement by and between the parties, the matter ought to be settled by a perusal 
of the original contract. Respondents gave up their rights to said land in 1956. In 1963, the Board of Revenue, Punjab 
vide order dated 13-05.1963 stated that the lease could not be extended in favour of the third male generation of the 
grantee. 

 

Pursuant to the above in 1983 and 1992, the Revenue Board proceeded to carve out an interest of the respondents; 
an interest which did not exist at the time as the contract had lapsed. The Revenue Board acted without lawful 
authority and in a manner inconsistent with the dictates of justice in awarding pieces of governmental land to the 
respondents. It might be mentioned here that the original contract also provides for “a reasonable price to be fixed by 
the Deputy Commissioner…..and said proprietary rights shall not be transferred to the lessee and until he shall have 
accepted to pay the Land Revenue assessed from the said land…”. The respondents have not made any payments 
in this regard either. It is submitted that from 1956, the respondents have held the land on trust for the 
government and as such cannot assert or take title absolutely.  The fact that the government failed to act in 

resuming the land in 1956 ought not to operate against the government. It is submitted that the cases of 2003 SCMR 
83 AND 1987 SCMR 1119, highlighted below, elucidate this point further. 

Laches and Delay in Governmental Action: 

Jurisprudence suggests that the concept of laches operates in equity and hence should not by employed without a 
due consideration of each case on its merits. It is a procedural bar and procedure should not vitiate the interests of 
justice being met. The three cases below highlight this point. 

 

2007 SCMR 1574 Government of Balochistan through Secretary Board of Revenue, Balochistan Quetta and 
others v. Muhammad Ali 

 



"In this judgment it was observed that “Lapses for whatever reason in preferring the appeal, beyond the 
prescribed period of limitation by the public functionaries in respect of the huge public property required to 
have been taken due notice of and the delay caused in the matter deserved to have been condoned as it 
eventually deprived the public of its property and not the Government and Forest Department to whom it was 
finally transferred in the public interest which proceeded to utilize the same as such.” 

 

"Due to the serious lapses and failure to discharge legal duties, promptly and within the prescribed period of 
limitation, by all the concerned in the matter in view of the decree of the trial Court; of course no actual loss, damage 
or deprivation of rights has occurred to the public functionaries concerned in the matter, rather; the Government and 
the Forest Department stands completely deprived of the public property solely meant to be used, utilized 
and dealt with in the public interest being a public property of which the Government and the Department 
through its functionaries are the custodian but decree of the trial Court was not assailed before Majlis-e-Shoora 

within the prescribed period of limitation and for such reason alone, appeal was dismissed, upheld by the learned 
High Court as well; consequently the Government stood divestedof huge public property for being its custodian and 
thereby interests of the public stood completely jeopardized merely because of the grave omissions and inaction." 

(Emphasis Added) 

2003 S C M R 83  Muhammad Bashir versus Province of Punjab 

 

The above captioned case was heard on appeal from a judgment of the Lahore High Court, Lahore dated 10-4-1996 
passed in Civil Revision No. 1535 of 1995. Justice Rana Bhagwandas framed the issue to be considered as 
follows “Leave to appeal was granted to consider whether in the circumstances of the case, High Court was justified 
in condoning the delay of 26 days in filing revision petition by the respondent-Government of Punjab and whether the 
exercise of discretion would amount to giving preferential treatment to the respondents?” The appellant’s 
predecessor-in-interest filed a suit for declaration with regard to his ownership being in possession of the suit land 
measuring 622 Kanals, 8 Marlas and challenging the mutation regarding change of ownership in favour of Forest 
Department, Punjab as illegal, null and void and of no legal effect upon his rights.  The revision petition was found to 
be barred by 26 days but a learned Judge in Chambers, after condoning the delay, allowed the same and remanded 
the case to the trial Court for a fresh decision in accordance with law. 

The sole ground agitated before the Honourable Supreme Court, on which leave to appeal was granted, revolved 
around the exercise of discretion by the High Court in the matter of condonation of delay. The Honourable Supreme 
Court found that revisional jurisdiction of the High Court is always discretionary and equitable in nature and no party 
is entitled to it as of right. Likewise, discretion to condone the delay is wide enough in a Court depending on 
variety of factors, particularly, sufficient cause shown by a party to the satisfaction of the Court. No hard and 
fast rule can be laid down to tie down the hands of a superior Court. Superior Courts always act in aid of 
justice other than to it, subject however, to the law and the Constitution. Technicalities of law are always 
avoided and discouraged in order to do complete justice and to ensure that justice is not only done but also 
seen to have been done. Rules of procedure are enacted for fostering the ends of justice and preserving the 
rights rather than to stifle the dispensation of justice and, unless they are unsurmountable, ends of justice 
always outweigh the. manner of practice and procedure. Generally speaking the object of a superior Court, 
while exercising its discretionary jurisdiction, is to foster the ends of justice, preserve the rights of parties 
and to right a wrong and, keeping this object in view, it may in equity, set aside or annul a void judgment or 
decline to enforce it by refusing to intervene in the circumstances of the case. 

(Emphasis added) 

 

1987 S C M R 1119 Pakistan Post Office versus Settlement Commissioner 

This case was on appeal from the judgment of the, Peshawar High Court, Peshawar, dated 23-6-1981 in Writ Petition 
No. 15 of 1976. In this case it was held that there is absolutely no justification to equate laches with statutory 



bar of limitation. While the former operates as a bar in equity, the latter operates as a legal bar to the grant of 
remedy. Thus, in the former, all the dictates of justice and equity and balance of legitimate rights are to be 
weighed; in the latter, subject to statutory relaxations in this behalf, nothing is left to the discretion of the 
Court. It is a harsh law. Thus, passage of time per se brings the statute of limitation in operation, but the bar 
of laches does not deny the grant of right or slice the remedy unless the grant of relief, in addition to being 
delayed, must also perpetuate injustice to another party. It is also in this very context that the condonation of 
delay under section 5 of the Limitation Act will be on different harder considerations than those in a case of 
laches. For example, while it is essential to explain and condone the delay of each day vis-a-vis statutory 
limitation, there is no such strict requirement in cases of laches. 

Additionally it was held by the Honourable Supreme Court that as it was observed in Province of East Pakistan v. 
Abdul Hamid Darji 1970 S C M R 558 that in matter of condonation of delay under section 5 of the Limitation Act, the 
Government will not be shown extra indulgence than an ordinary litigant and if so desired only an amendment to law 
was the way out. A just and proper approach which has not been prohibited by the rule in Abdul Hamid Darji's 
case, is to treat the request for condonation on its own merits like that of any other litigant; and not to shut 
out the plea on simple formula that it is mere departmental delay/ negligence; because the decision itself, 
does not lay down such an inflexible rule. The facts of that case and the condition that each case is to be seen on 
its own circumstances, cannot at all be ignored. It is well-known that indiscriminate application of this decision 
has caused immense loss to the public exchequer wherein an innocent third party, namely, the tax-payer in 
ultimate analysis, suffers the loss. This is besides those cases where delays are collusive so as to avoid 
dictates of justice and law. Hence, a departmental delay whenever put forward as a ground for condonation 
of delay requires consideration on its merits and rejected or accepted accordingly, as the case may be. In the 
cases of laches, however, the principles of condonation would be totally different. It being in the field of equity, it 
will not be denied: where either the negligence is not culpable vis-a-vis the merits on the case; or, when there 

is no equity in favour of the party who would be the gainer in case the condonation is denied. It is also for the very 
same reason that bar of laches in equitable jurisdiction has rightly been equated with principle of estoppel and not the 
statutory bar of limitation. 

 (Emphasis Added) 

Sec 115 of the Qanun e Shahadat Order 1984 (Estoppel of Tenant and of Licencee of Person in Possession) 

2010 S C M R 1433 MUMTAZ AHMED v SAEED AHMED alias KHALID 

 

In this situation, the question arises as to whether a tenant can challenge the title of his landlord. In this respect 
Article 115 of Qanun-e-Shahadat Order, 1984 (hereinafter referred to as `the Order') would be relevant to cover the 
above position. The said Article reads as under: 

"(115) Estoppel of tenant and of licensee of person in possession. No tenant of immovable property, or 
person claiming through such tenant, shall, during the continuance of the tenancy, be permitted to deny that 
the landlord of such tenant had, at the beginning of the tenancy, a title to such immovable property, and no 
person who came upon any immovable property by the licence of the person in possession thereof, shall be 
permitted to deny that such person had a title to such possession at the time when such license was given." 
[para 5] 

From the above provision of law, it is clear that statutory bar has been created against the tenant to 
challenge the title of the landlord. [para 6] 

 

P L D 2009 Supreme Court 45 Mst. Seema Begum versus Muhammad Ishaq 

 

The genuineness or otherwise of alleged agreement and its consequential effect would be independently determined 
by the civil Court. It is settled law that till the time tenant was able to establish his claim for "specific 



performance" on the basis of alleged sale agreement, the landlord would continue to enjoy the status of 
being owner or landlord of the premises and the relationship between the parties till such time would be 
regulated by the terms of tenancy and the tenant cannot legitimately resist the maintainability of ejectment 
proceedings pending against him on the ground of sale agreement. [para 4] 

 

So in the circumstances of the case, we find that claim of respondent is baseless. It is also settled proposition of 
law that once a person acknowledges himself to be a tenant of a landlord, the principle of estoppel as 
enunciated in Article 115 of Qanun-e-Shahadat Order would come into play, debarring such tenant to deny 
the title of his landlord. [Para 4] 

 
Stare Decisis and Precedent 

 

These cases highlight that a decision does not need to be followed without adhering to the dictates of fair play and 
justice. Additionally precedent set before need not be followed when doing so would deprive a legitimate stake holder 
in said land (Government ) from asserting title of ownership. 

2009 SCMR 1396 Muhammad Iqbal Haider versus Rent Controller/Senior Civil Judge, Karachi Central And 
Others 

 

Article 115 of the Qanun-e-Shahadat Order, 1984 lays down that no tenant of immovable property shall, 
during the continuance of the tenancy, be permitted to deny that his landlord had a title of such property. The 
relationship of landlord and a tenant is not severed even if the execution of an agreement to sell is admitted. [Para 4] 

 
1998 S C M R 1618 Hitachi Limited V Rupali Polyester and others 

 
The Courts are not slaves of the doctrine of stare decisis. A Courts may change or modify its view with the 
passage of time. The development of jurisprudence is an on-going process. ' [para 14] 

 

                                                                                                                        (Emphasis Added) 

In conclusion, it is trite law that the terms of a contract ought to be followed. The original agreement by and between 
the parties stipulates the terms of the lease/agreement. The laches on part of the Government ought to be condoned 
in lieu of public interest. As the State has an interest in the land which it wants to resume it and put it to good use to 
generate money for the state exchequer. The claim to ownership by one family, against the terms of contract, is 
depriving the land from public use.  

 


