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Section 10(5) of the Punjab Service Tribunals’ (Amendment) Ordinance, 

2013 
 

The Writ Petitions 
 
 
In Syed Zameer-ul-Hassan Taqvi v Government of the Punjab etc. (W.P. No. 13688-

2013), it has been contended by the Petitioner that the act of the Respondents in 

framing 10(5) of the Punjab Service Tribunals (Amendment) Ordinance 2013 is ex-

facie discriminatory, arbitrary and beyond the limit of their lawful powers under the 

Constitution.  

 

The Petitioner contends that the Ordinance was promulgated in pursuance of the 

judgment of the Supreme Court dated 09.01.2013. As such, Section 10(5), it is 

alleged, does not import the true command given by the Apex Court in paragraph 71 

of the Judgment dated 09.01.2013. The impugned section, it is contended, only allows 

the incumbent Chairman to complete his term of three years and thus operates 

discriminatorily towards the Members who were not allowed to complete their 

remaining tenure. Therefore, the Petitioner requests, that 10(5) be declared ultra vires 

to the judgment dated 09.01.2013 and void to the extent of granting an age relaxation 

to the incumbent Chairman. 

 

The Petitioner further contends that the Honourable Supreme Court gave a one-month 

time period to all Chairmen/Members of all the Provincial Service Tribunals and 

Federal Service Tribunals. This time period, it is alleged, lapsed on 24.05.2013 and it 

is contended that apart from the Chairman of the Punjab Service Tribunal, all other 

Chairmen/Members have stopped working. The Petitioner thus contends that the 

Chairman is working in violation of the decision of the Supreme Court and under the 

garb of an allegedly illegal age relaxation, as contained in section 10(5) of the 

Ordinance.  

 

In Irfan Eizad v Government of the Punjab etc. (W.P. No. 14015-2013), it has been 

contended by the Petitioner that the language of Section 10(5) of the Punjab Service 
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Tribunals (Amendment) Ordinance, 2013, is in direct conflict with the judgment of 

the Supreme Court dated 09.01.2013. 

 

The Petitioner also contends that the drafting of Section 10(5) of the Ordinance leaves 

latitude for the Chairman of the Punjab Service Tribunal to complete his term whereas 

the judgment relied upon states “As a consequence whereof, the incumbent 

Chairman/Members of the Tribunal whose cases are not covered under the above said 

provisions shall also seize to hold position as the case may be.” 

 

Additionally, the Petitioner contends that the incumbent Chairman was above 65 

years of age when he was appointed and that the said appointment was not made in 

consultation with the Chief Justice of the Lahore High Court, Lahore.  

 

In Muhammad Tariq Ayub etc. v Government of the Punjab etc. (W.P. No. 13801-

2013), it has been contended by the Petitioners that since they were appointed by the 

competent authority after assessment of eligibility and suitability of such, 

accordingly, a right has already been accrued in favour of the Petitioners, which right, 

it is alleged, cannot be disturbed by the Respondents in view of the well-settled 

principle of “Locus Poenitentiae”. 

 

It has also been contended by the Petitioners that the ‘impugned action’ of the 

Respondents is contrary to the provisions of the Supreme Court judgment wherein, it 

is alleged, the Court specifically held for the curtailment of the role of executive and 

enhancement of the specific role of the Chief Justice of the High Court in respect of 

appointment of Members of the Punjab Service Tribunal. 

 

It is contended that the Respondents have allegedly made the Petitioners, without any 

consultation with the relevant Chief Justice, non-functional, that too without any 

lawful justification and authority. The Petitioners also contend that the judgment and 

Ordinance have been afforded retrospective effect in ignorance, allegedly, of law to 

the effect that no order can be passed with such retrospective effect. 
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Interpretation 
 

 

As the impugned provision has been alleged to not import the true command given by 

the Supreme Court in paragraph 71 of the judgment dated 09.01.2013 in Constitution 

Petitions No. 53/07 and 83/12, it might be beneficial to reproduce the same for 

convenience: 

 

10 (5) Notwitshtanding the upper age limit but subject to other provisions 

of this section and the said Act, the incumbent Chairman may complete his 

term of three years. 

(Emphasis Supplied) 

 

A bare reading of the relevant provision would show that the use of a non-obstante 

clause in the said provison (“Notwithstanding”) gives the provision of the section 

overriding effect, but only to the extent of the upper age limit. As such, section 10(5) 

only has overriding effect with respect to the following emphasized part of section 

3(3)(a) of the Punjab Service Tribunals Act, 1974, as amended by section 2(a) of the 

Ordinance, which reads: 

 

(a) the Chairman, being a person who has been or is qualified to be a judge of 

the High Court and is not more than sixty five years of age on the date 

of appointment; 

(Emphasis Supplied) 

 

It would be advantageous to note that following such non-obstante clause, the 

provison has been made “subject” to other provisions of both the section and the said 

Act. This may lead one to reasonably argue that the completion of the incumbent 

Chairman’s term of three years was, under the statute, subject to the same review 

process envisaged in sections 10(2) to 10(4) by the Committee formed in pursuance of 

section 10(1), that the Members of the Tribunal would be subject to.  
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Hence, if the Committee formed in pursuance of section 10(1) is of opinion that the 

incumbent Chairman is not qualified under this Ordinance, then, in terms of section 

10(2) of the said Ordinance: 

 

“...it shall refer the matter to the Government for termination of his contract 

with immediate effect and the Government shall act accordingly.” 

 

Similarly, if the Committee is of opinion that the incumbent Chairman is qualified 

under this Ordinance: 

 

“...he may continue to serve for the remaining term of three years, subject to 

consultation with Chief Justice of Lahore High Court.” 

 

Lastly, if the Committee is of opinion that the incumbent Chairman is qualified under 

this Ordinance and was appointed in consultation with the Chief Justice of Lahore 

High Court,  

 

“...he may, subject to the said Act, continue to serve for the remaining term of 

three years.” 

 

Interestingly, in all three clauses the phrase “incumbent Chairman” is followed by the 

phrase “or any Member”. This may lead one to reasonably argue that the completion 

of the Chairman’s term was subject to the same review process as the Members and 

the ‘relaxation’ provided with regards to the upper age limit of the incumbent 

Chairman’s did not provide any security of term in any way more beneficial or, at the 

very least, particular to the Chairman which had not been provided to the Members as 

well.  
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Upper Age Limit 
 

 

Section 3(3)(a) of the Punjab Service Tribunals Act, 1974, before amendment by the 

Ordinance, read: 

 

(a) a Chairman, being a person who has been or is qualified to be judge of a High 

Court; 

 

As such, there was no upper age limit set on the appointment of Chairmen under the 

original Act, whereas, by virtue of the First Schedule to the 1974 Act, before its 

omission by section 9 of the immediate Ordinance: 

 

1. Maximum age for appointment as member.—No person, who is more 

than 58 years of age, shall be appointed as a member. 

 

This situation was specifically recognized in the judgment dated 09.01.2013 in 

Constitution Petitions No. 53/07 and 83/12 wherein it was contended at page 12, 

paragraph 19: 

 

“He further contended that the appointment of the Chairman and Members of 

Tribunal after superannuation cannot be termed as unconstitutional or in 

derogation of independence of judiciary, inter alia because the Constitution 

nowhere prohibits appointment of a superannuated person whereas the PSTA, 

1974 and the rules provide a specific provision to that effect.” 

 

The matter of appointment after superannuation was later discussed on page 56, 

paragragraph 62, wherein it was held: 

 

“The above table shows that in the case of Sindh, Punjab and KPK, retired 

government officers have been appointed as Members of the Tribunals 
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because there is no restriction in the law for the appointment of any 

person notwithstanding whether he has reached the age of 

superannuation as a government servant or not, therefore, efforts are made at 

the Federal and the provincial level to accommodate retired officers including 

civil servants or the servants belonging to disciplinary forces like police 

department etc.” 

(Emphasis Supplied) 

 

It would also be interesting to note that the judgment dated 09.01.2013 in Constitution 

Petitions No. 53/07 and 83/12 also did not anywhere in its text state, suggest or 

‘command’ that the Chairman, being a person who has been or is qualified to be a 

Judge, of the High Court ‘should not be’ more than sixty five years of age on the date 

of appointment, as the text of section 3(3)(a). As such, the same may be reasonably 

argued to not have been promulgated in contravention of the observations made by 

the Honourable Supreme Court, since the same were restricted to noting, with respect 

to superannuation, in paragraph 62: 

 

“...there is no restriction in the law for the appointment of any person 

notwithstanding whether he has reached the age of superannuation... or 

not” 

(Emphasis Supplied) 

 

It may then not be unreasonable to tenably argue that with respect to the question of 

appointment after supperannuation the extract reproduced herein above is the extent 

to which their Lordships made their observation in the said judgment.  

 

 

Article 128 of the Constitution of the Islamic Republic of Pakistan, 1973: 

Legislative function rather than mere exercise of Executive power 
 

 

As the Ordinance was promulgated by the Governor of the Punjab in exercise of 

powers conferred under clause (1) of Article 128 of the Constitution of the Islamic 
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Republic of Pakistan, 1973, it would be appropriate to note that it was held in 

Ardeshir Cowasjee v Sindh Province [2004 CLC 1353] by a Division Bench of the 

Karachi High Court at paragraph 15: 

 

“In support of his view Mr. Zuberi relied upon Division Bench judgment of 

this Court in Abdul Majid v. Province of Sindh (PLD 1974 Kar. 417), where it 

was held that Governor was the sole Judge as to the existence of emergency 

for taking immediate action. We find force in Mr. Zuberi's contention because 

apart from being premised on binding precedent, it tends to acknowledge the 

well-settled principle that Courts do not sit in judgment over the wisdom 

of the Legislature and while acting under Article 128 the Governor 

exercises legislative and not merely executive powers.” 

(Emphasis Supplied) 

 
 Their Lordships continued to hold at paragraph 16: 

 
“Upon the same principle, both Messrs Waqar Lodhi and Abid Zuberi 

emphatically argued that the contention to the effect that legislative power was 

exercised mala fide could not be sustained. Reliance was placed upon the 

well-known pronouncement of the Honourable Supreme Court in Fauji 

Foundation v. Shamimur Rehman Alvi (PLD 1983 SC 457) where it was held 

that mala fides could not be attributed to the Legislature. We may add that 

a Division Bench of this Court also had the occasion to examine such a plea in 

the relative recent case of Ghulam Nabi v. Province of Sindh (PLD 1999 Kar. 

372) to which one of us (Sabihuddin Ahmed, J.) was a member. Having 

noticed the observations of Kaikaus, J. in Chaudhari Qasimuddin v. Province 

of West Pakistan (PLD 1957 Lah. 76) to the effect that an Ordinance could 

always be questioned on the ground of mala fide like any other executive act, 

it was found that such view stood expressly overruled in Fauji Foundation's 

case mentioned above.” 

(Emphasis Supplied) 

 

Thus, as such, the Ordinance was a valid legislation in terms of the requirement of 

clause (1) of Article 128 of the Constitution of the Islamic Republic of Pakistan, 
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1973, and under the principle laid down in Fauji Foundation v. Shamimur Rehman 

Alvi (PLD 1983 SC 457) and confirmed in Ardeshir Cowasjee v Sindh Province [2004 

CLC 1353], could not be questioned on the ground of mala fide. 

 

 

Presumption in favour of Constitutional validity of legislative enactment: 

no room for comparison on the yardstick of discrimination 
 

 

It would similarly also be advantageous to make reference to Syed Aizad Hussain v 

Motor Registration Authority (PLD 2010 SC 983), wherein it was held at paragraph 8: 

 

“In the same context, it will be pertinent to mention here that while dealing 

with the issue of Constitutional validity of a piece of legislation, the Courts 

must not lose sight of one important principle of interpretation of statute that a 

law should be saved rather than destroyed, and for this purpose the 

Courts, as far as possible, should lean in favour of upholding the 

Constitutionality of a legislation, keeping in view the rule of 

Constitutional interpretation that there is presumption in favour of 

Constitutional validity of legislative enactment, unless ex facie it is 

violative of some Constitutional provision. In doing so, the judicial 

approach should be dynamic rather than static, pragmatic and not pedantic, 

and elastic rather than rigid, as explicitly discussed and held in the case of 

Elahi Cotton Mills (Pvt.) Ltd. v. Federation of Pakistan (PLD 1997 SC 582).” 

(Emphasis Supplied) 

 

Their Lordships in the Supreme Court continued to hold in the same paragraph: 

 

“The submission of learned counsel Mr. Cheema, about the levy of impugned 

tax only in the Province of Punjab from the angle of discrimination, is equally 

devoid of force as no valid legislation made by any Provincial Legislative 

body can be struck down on this account, as such legislative bodies, for 
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enactment of Provincial laws, have independent powers, leaving no room 

for comparison on the yardstick of discrimination.” 

(Emphasis Supplied) 

 

Thus, in law, there exists a presumption in favour of Constitutional validity of 

legislative enactment unless ex facie it is violative of some Constitutional provision. 

This presumption applies equally in the case of valid legislation made by any 

Provincial Legislative body and, as such, leaves no room for comparison on the 

yardstick of discrimination. 

 

Similarly, in (PLD 2012 SC 649), it has been held at paragraph 16: 

 

“This does not imply that every province is obliged to adopt a uniform 

method for the selection and appointment of judicial officers. It is a 

hallmark of our federal Constitution that each federating unit is free to carve 

out its own policy and practice in such matters. 'Parity' between the 

federating units as urged by the learned Advocate General, Sindh is not 

required and would be contrary to the federal nature of our Constitution. 

The only requirement is that the policy and practice adopted by each 

Province must conform to constitutional imperatives elaborated in 

Articles 175 and 203 and the relevant precedents - which demand, inter 

alia, that the High Courts must retain a significant degree of 'control' 

over the appointment and selection process of judicial officers.” 

(Emphasis Supplied) 

 

 This view has also been supported recently in (2013 SCMR 304), wherein it was held 

at paragraph 17:  

 

“As regards the question of discrimination, it may be pointed out that each 

Province is empowered and entitled to make its own decision regarding 

the subjects that fall within their respective domain in accordance with 

their own circumstances. A decision by one Province regarding any 

matter cannot be cited as ground for discrimination if another Province 

does not take the same decision. To hold otherwise would be an intrusion 
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into the provincial economy of the Provinces. Now that the subject of Zakat 

and Ushr is within the domain of the Provinces, it is up to each Provincial 

Government to decide the terms and conditions of the petitioners' 

services.” 

(Emphasis Supplied) 

 

 

Vested rights may be taken away by legislation, by express words or 

necessary intendment, and the same may not be struck down on that 

ground: Due Process and Locus Poenitentiae 
 

 

Their Lordships in Syed Aizad Hussain v Motor Registration Authority (PLD 2010 SC 

983), in the context of interpretation of statutes, in relation to the legislature’s 

competency to make law that may take away vested rights, held at paragraph 9: 

 

“As regards the retrospective applicability of such taxing provision of law 

with effect from 30th June, 2005, a reference to the case of Molasses Trading 

and Export (Pvt.) Limited v. Federation of Pakistan (1993 SCMR 1905), will 

be useful as in this judgment in the context of interpretation of statutes, its 

retrospective applicability qua infringement of vested rights, was discussed in 

detail and following observations were made:- 

  

"....It is agreed on all hands that the well settled principles of 

interpretation of statutes are that vested rights cannot be taken 

away save by express words or necessary intendment. It also 

cannot be disputed that the legislature, which is competent to 

make a law, has full plenary powers within its sphere of operation 

to legislate retrospective or retroactively. Therefore, vested rights 

can be taken away by such a legislation and it cannot be struck 

down on that ground...."” 

(Emphasis Supplied) 
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Their Lordships fortified their view in Paragraph 10 of the judgment in Syed Aizad 

Hussain v Motor Registration Authority (PLD 2010 SC 983), wherein they made 

reference to an earlier Supreme Court authority: 

  

“If any further case-law is needed to fortify the above view, reference to 

another judgment of this Court in the case of Haider Automobile Ltd. v. 

Pakistan (PLD 1969 SC 623) can be made with full advantage, which lays 

down as under:- 

  

"....I would entirely agree with him that a vested right cannot be 

taken away save by express words or necessary intendment. The 

legislature, however, which is competent to make a law, has full 

and plenary powers in that behalf and can even legislate 

retrospectively or retroactively. There is no such rule that even if 

the legislature has, by the use of clear and unambiguous language, 

sought to take away a vested right yet the Courts, must hold that 

such a legislation is ineffective or strike down that Legislation on 

the ground that it has retrospectively taken away a vested 

right……"” 

(Emphasis Supplied) 

 

In a similar manner, it may be beneficial to note that the completion of the 

Chairman’s term was also made subject to the said Act, which, as per the newly 

amended section 3(7)(a) of Act IX of 1974, by virtue of section 2 of the Punjab 

Service Tribunals’ (Amendment) Ordinance, 2013, reads: 

 

(a) the Chairman shall hold office for a period of three years and shall not be 

eligible for reappointment; 

(Emphasis Supplied) 

 

If special provision had not been made, that too only in the transitional phase, with 

respect to the Chairman with regards to the upper age limit which had been set under 

the Ordinance, bearing in mind that the same was not held to be an essential feature of 

the independence of judiciary in the judgment dated 09.01.2013 in Constitution 



	   12	  

Petitions No. 53/07 and 83/12, the incumbent Chairman would have stood 

automatically disqualified without being afforded due process of law. It is thus only 

by virtue of such an enactment that the incumbent Chairman’s case is reviewed under 

section 10 of the Ordinance on an equal basis or footing with that of the Members. 

Further, in relation to the principle of Locus Poenitentiae, it was held by the 

Honourable Supreme Court in [2011 SCMR 1581] at paragraph 5: 

 

“There is no cavil with the proposition that the principle of locus 

poenitentiae would not arise in a situation when some benefit is awarded 

to a person against the declared law and the judgment of, this Court in 2011 

SCMR 408, to which reference has been made by learned Law Officer inter 

alia reiterates this view.” 

(Emphasis Supplied) 

 

 

“True Command: Fresh Appointments or Progressive Independence of 

Judiciary through Temporary or Permanent Legislation?” 
 

 

As it has been alleged that section 10(5) of the Ordinance 2013 does not import the 

“true command” given by the Apex Court in paragraph 71 of its judgment dated 

09.01.2013 in Constitution Petitions No. 53/07 and 83/12, it would be helpful to 

reproduce the same: 

 

“71. The Service Tribunals both Federal and Provincial perform vital judicial 

functions by adjudicating upon issues pertaining to the terms and conditions of 

Civil Servants, therefore, it is imperative that appropriate legislation action 

be taken post-haste. Consequently, to avoid denial of access to justice to 

them, the Federal and the Provincial Governments through their respective 

Law Secretaries are hereby allowed 30 days’ time to give effect to the above 

conclusions/findings and implement this judgment forthwith by making 

fresh appointments of Chairmen/Members of the Tribunals, following the 

observations made hereinabove. If no steps are taken within the stipulated 
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time, either through temporary or permanent legislation, the provisions of 

the legislation which have been declared void under Article 8 of the 

Constitution shall seize to have effect. As a consequence whereof, the 

incumbent Chairman/Members of the Tribunals, whose cases are not covered 

under the above-said proposed provisions, shall also seize to hold said 

positions, as the case may be.” 

(Emphasis Supplied) 

 

It may be reasonable to note at this time that the primary concern of the Supreme 

Court in the matter was that the Provincial Government (in our context) “gives effect 

to the above conclusions/findings and implement this judgment”. As such, fresh 

appointments of Chairmen/Members of the Tribunals were to be made only following 

the observations made by the Supreme Court. This is precisely why, it may be 

reasonably argued, that the Supreme Court bench showed a level of deference in the 

implementation of its conclusions/findings, reserving its comments to the extent that 

“appropriate legislation action” be taken.  

 

Since the judgment further grants leeway in its implementation in so far as the 

legislative action taken may be temporary, it may be reasonably argued that the 

allowance that ‘temporary’ legislation would amount to steps taken in pursuance of 

the judgment as recognized in paragraph 71. As such the bench made room for a 

transitionary state of affairs as envisoned in section 10 of the Ordinance, 2013. And 

thus it is only in the situation where “no” steps are taken, either temporary or 

permanent, that the incumbent Chairman/Members of the Tribunals, whose cases are 

not covered under the provisions proposed by the Court, shall also seize to hold said 

positions. 

 

If “fresh appointments” had been the true command of the Supreme Court in the case 

referred, as alleged, it would be interesting to note that no orders for the appointment 

of Members and/or Chairmen of the Tribunals were quashed in the judgment while a 

perusal of paragraph 43 of the judgment would show that the Courts were aware that 

they had the option to do as much: 
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“In the case of Chenab Cement Products v. Banking Tribunal (PLD 1996 

Lahore 672) various provisions of the Banking Tribunals Ordinance, 1984 

were challenged on the plea that the same were violative of the Article 25(1) 

and the theory of independence and separation of judiciary enshrined in the 

Constitution. A full Bench of the Court declared the sections 4, 6(6) [as 

amended by Act VII of 1990] and first proviso to section 9 of the Banking 

Tribunals Ordinance, 1984 to be unconstitutional as those eroded the 

independence of judiciary and were hit by Article 175 read with Articles 2A, 

4, 8 and Article 25 of the Constitution and further held that the notifications 

appointing Presiding Officers of the Banking Tribunals, issued under the 

said Ordinance, were too unconstitutional and without lawful authority 

and were quashed.” 

(Emphasis Supplied) 

 

To limit the true command of the judgment to merely ‘fresh appointments’ would thus 

be untenable as the same would be taken out of context of the judgment. It must be 

humbly submitted that the true essence may only be ascertained from a thorough 

perusal of the judgment, wherein, the Court observed at paragraph 30: 

 

“In the case of Government of Balochistan v. Azizullah Memon (PLD 1993 SC 

341) it has been held that the Constitution aims at an independent 

Judiciary which is an important organ of the State within the 

Constitutional sphere. The Constitution provides for progressive 

separation of the Judiciary and had fixed a time limit for such separation. 

The separation of the judiciary as contemplated in Article 175 of the 

Constitution and independence of the judiciary as envisaged in the Objectives 

Resolution (Article 2A) cannot be achieved without having independent 

annual budget for the judiciary.” 

(Emphasis Supplied) 

 

Thus the true command of the judgment was to ensure an independant Judiciary, a 

constitutional aim, which, under the Constitution was provided for to be a progressive 

process. The bench continued to hold in the same paragraph: 
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“In the case of Government of Sindh v. Sharaf Faridi (PLD 1994 SC 105) it 

has been held as under: - 

 

“The Constitution of the Islamic Republic of Pakistan, 1973 in its preamble 

(now made a substantive part thereof vide Article 2A) declares that “the 

independence of the judiciary shall be fully secured” therein. 

 

Now, according to the consensus of the jurists, the independence of the 

judiciary means: - 

 

(a) that every Judge is free to decide matters before him in accordance with his 

assessment of the facts and his understanding of the law without improper 

influences, inducements or pressures, direct or indirect, from any quarter or 

for any reason; and 

 

(b) that the judiciary is independent of the Executive and Legislature, and 

has jurisdiction, directly or by way of review, over all issues of a judicial 

nature.”” 

(Emphasis Supplied) 

 

It was thus only to the extent of ensuring the independence of the judiciary that the 

‘true command’ of the judgment operated. The element of consultation was thus 

elaborated upon in this context at paragraph 47: 

 

“In this context, it is to be noted that in the case of Al-Jehad Trust v. 

Federation of Pakistan (PLD 1996 SC 324), it has been held that the 

Constitution provided that the appointment of Judges of the superior Courts is 

to be made by the President after consultation with the consultees mentioned 

therein. Such ‘consultation’ cannot be treated lightly as a mere formality, 

rather supposed to be effective, meaningful, purposive, consensus oriented, 

leaving no room for complaint of arbitrariness or unfair play. The Chief 

Justice of the High Court and the Chief Justice of Pakistan normally know 

advocates who appear in their Courts regularly and would nominate or 

recommend names of such advocates who are capable and fit to be Judges of 
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the High Court and their opinion, which is expert opinion in a way, cannot and 

should not be ignored, but, must be given due weight.” 

 

The Supreme Court, thus, in this context held at paragraph 59: 

 

“To make the Chairman and the Members of the Service Tribunal 

independent, it is necessary to make their appointment with the 

meaningful consultation of the Chief Justice i.e. for the purpose of 

Federal Service Tribunal, with the Chief Justice of Pakistan and for 

Provincial Service Tribunals, with the Chief Justice of the respective High 

Court. It is to be noted that compliance of such condition seems to be 

necessary, because if the Chairman has to be appointed amongst the sitting 

Judges of a High Court, without consent of the Chief Justice, judicially and 

administratively, no Judge of the High Court can relinquish the post of Judge 

of High Court without the approval of the concerned Chief Justice as he has to 

discharge his function as a Judge of High Court under the administrative 

control of the Chief Justice.” 

(Emphasis Supplied) 

 

The Court continued to observe, in the context of the appointment of a retired High 

Court Judge, at paragraph 60: 

 

“However, appointments for the position of Chairman can conveniently be 

made from amongst the Judges who had been a Judge of the High Court. If a 

retired Judge of the High Court is to be appointed as Chairman of the 

Tribunal, selection should be made in consultation with the Chief Justice 

of the High Court in the case of a Provincial Service Tribunal and in 

consultation with the Chief Justice of Pakistan in the case of Federal 

Service Tribunal, who may nominate a retired Judge. The tenure of such 

incumbent should not be for a period of more than three years for one 

time only. By adopting these measures, the object of ensuring the 

principle of independence of judiciary and also enforcement of the right 

of access to justice could be achieved, otherwise such Hon’ble retired 

Judges would try their best to continue to hold such post for an indefinite 
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period against the principle of independence of judiciary, which also 

speaks about the tenure of such post.” 

(Emphasis Supplied) 

 

Thus, it was only to the extent of selection in consultation with the Chief Justice of 

the High Court and the limitation of the tenure that was observed to be for a period 

not more than three years for one time only that the Honourable Chief Justice of 

Pakistan limited his observations. His Lordship did move on to conclude, with respect 

to the situation in Punjab, at paragraph 64: 

 

“In Punjab and Sindh, the Chairman is a retired Judge of the High Court, 

whereas, the all the Members are retired government servants.” 

 

Thus, it may be reasonably argued, that the impugned Ordinance does make 

provisions to implement the ‘true command’ of the Honourable Supreme Court, while 

ensuring the due process of law to both the incumbent Chairman and the Members of 

the Punjab Service Tribunal. 

 

 

Legislature is competent to enact law nullifying the judgment of the Court 
 

 

Moreover, it was held by the Honourable Supreme Court in [2003 SCMR 1815] at 

paragraph 24: 

 

“The learned counsel next contended that the amendment made in the 

Ordinance has not changed the legal position. This connection is also devoid 

of force. The learned Division Bench made a comparative study of the 

different provisions of the Ordinance and the amendment made therein. 

Specific provisions have been made to nullify the judgment of this Court. It 

has not been disputed that the Legislature is competent to enact law 

nullifying the judgment of the Court.” 

(Emphasis Supplied) 
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Their Lordships relied on the case of Mamukanjan Cotton Factory v. The Punjab 

Province (PLD 1975 SC 50) to hold: 

 

“In Mamukanjan Cotton Factory v. The Punjab Province (PLD 1975 SC 50) 

has held as under:-- 

  

"The counsel appearing in support of the petitions, frankly conceded, 

that he did not find it possible to question the vires of the validating 

Ordinance on the grounds canvassed in the High Court. With the 

permission of the Supreme Court, he however, attacked the vires of the 

Ordinance and the resultant action of the Provincial Government on a 

fresh ground. His argument in a nutshell was that the validating 

Ordinance purports to enable the Provincial Government to retain 

and claim, what according to the judgment of the High Court, the 

Government could not have, at the material time, levied and 

collected. These judgments are rendered by the High Court in 

exercise of its jurisdiction conferred by the Constitution itself. The 

validating Ordinance on the other hand, is sub-Constitutional 

which according to counsel cannot undo or destroy, what he 

described as the 'end product’ of the Constitutional jurisdiction. 

  

The argument is without substance and one which if accepted 

could indeed lead to startling results. It would strike at the very 

root of the power of Legislature, otherwise competent to legislate 

on a particular subject, to undertake any remedial or curative 

legislation after discovery of defect in an existing law as a result of 

the judgment of a superior Court in exercise of its Constitutional 

jurisdiction. The argument overlooks the fact, that the remedial or 

curative legislation is also 'the end product' of Constitutional 

jurisdiction in the cognate field. The argument if accepted, would 

also seek to throw into serious disarray the pivotal arrangement in 

the Constitution regarding the division of sovereign power of the 

State among its principal organs, namely, the Executive, the 
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Legislature and the Judiciary, each being the master in its own 

assigned field under the Constitution. " 

(Emphasis Supplied) 

 

Thus, even if it is found contray to the contentions above that the Ordinance was not 

reflective of the ‘true command’ of the Supreme Court, then reliance may readily be 

made on the above quoted authority. 

 

It is only upon this proper contextual appreciation of the judgment of the Supreme 

Court in Constitution Petitions No. 53/07 and 83/12 that section 10(5) of the Punjab 

Service Tribunals’ (Amendment) Ordinance, 2013, was promulgated and as such, was 

upon this proper contextual interpretation, in line with the ‘true command’ of the 

Supreme Court. 


